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client alert 

TAX CONSOLIDATION 

The differentiated taxation of dividends received by parent companies of tax-

consolidated groups according to where their subsidiaries are established is contrary to 

EU law. 

On 2 September 2015, the Court of Justice of the European Union (CJEU) handed down a 

judgment in the Stéria case that will impact the tax regime applicable to consolidated groups. 

This judgment has repercussions for both past and future situations. 

The CJEU has ruled that the difference in treatment resulting from the neutralisation of the 

taxable proportion of costs and expenses on dividend distributions within a tax-consolidated 

group is discriminatory and contrary to the freedom of establishment, in that dividend 

distributions from subsidiaries resident in other EU or EEA Member States cannot benefit from 

the same regime. 

Whereas dividends distributed within a tax-consolidated group are fully exempt from corporate 

income tax as from the second year of the distributing company's consolidation, distributions 

from subsidiaries that would be eligible to join such group if they were not established in a 

different EU or EEA Member State are only 95%-exempt. The CJEU has held that the resulting 

disadvantage for French parent companies with subsidiaries in other EU or EEA Member 

States constitutes an obstacle to freedom of establishment. 

 

What are the consequences of this judgment? 

This judgment confirms that French parent companies are entitled to claim a refund of the 

corporate income tax paid on the proportion of costs and expenses (5%) added back for 

dividends received from subsidiaries resident in other EU or EEA Member States, in cases 

where said subsidiaries would be eligible to join the tax-consolidated group if they were 

French-resident. Such claims must be filed within two years of payment of the tax. 

The French Parliament should act upon this judgment by amending the tax regime for intra-

group distributions. The amendments will no doubt form part of the finance bills to be enacted 

at the end of this year. It is important to prepare for these developments, which may have far-

reaching consequences: the neutralisation of the proportion of costs and expenses should 

either be extended to all European-source dividends or else abolished for intra-group 

distributions. If the French government chooses to abolish the full exemption for French-source 

dividends within tax-consolidated groups, the cost of intra-group distributions would increase 

significantly, prompting reconsideration of group structures. 
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Lastly, this judgment casts further doubt on the compatibility with EU law of the French 3% 

contribution on distributions (French Tax Code, Art. 235 ter ZCA) when applied to distributions 

that would be exempt if made within a tax-consolidated group. This is particularly the case for 

EU or EEA parent companies that would be eligible to set up a tax-consolidated group if they 

were French-resident.  

Our tax team remains at your disposal for any further information on these issues. 
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